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Executive Summary

1.

1.1

1.2

The former High Birch School site on Marland Fold, Rochdale, a site of vacant, 
partially cleared land, approximately 0.95 hectares in size. It is owned by an 
Oldham-based developer.

The current owner submitted a planning application in December 2016 for 22 
houses with associated parking, landscaping and access off Marland Fold. It is 
understood that the proposals are acceptable in principle, but the owner 
refuses to sign a section 106 agreement to provide the required planning 
obligations in the form of financial contributions to education and recreational 
open space. 

There appears to be no prospect of progressing the proposed development 
under the current ownership. The current owner has not responded to several 
enquiries from Strategic Housing officers to discuss how to resolve the 
situation. It is considered that the only likely route to bringing the site back into 
use is if the Council steps in and makes a Compulsory Purchase Order, in 
order to facilitate development by a willing developer. 

Recommendation

2.

2.1

That authorisation be given to the making of the ‘Borough of Rochdale 
(Former High Birch School, Rochdale) Compulsory Purchase Order 2019’ 
utilising powers contained in Section 226, 1(a) of the Town and Country 
Planning Act 1990.

That the Assistant Director of Legal, Governance and Workforce and the 
Director of Economy undertake the necessary legal procedures and 
associated action in relation to the Order listed at paragraph 1 and described 
in Appendix 1.



2.2 That Cabinet considers the implications of the Human Rights Act 1998, 
namely reaching a view on whether there is a breach of the Act if compulsory 
acquisition of the land within the Orders described in paragraph 1 and 
Appendix 1 is authorised.

Reason for Recommendation

3.

3.1

3.2

3.3

3.4

3.5

The proposed intervention by the Council utilising its CPO powers will bring 
the property back into use and deliver beneficial development as described 
below in paragraphs 3.2 to 3.4. The former High Birch school is vacant and 
proposed development has stalled. In its current condition, and with little 
apparent prospect of development, it is a missed opportunity to deliver 
housing on a brownfield site that could contribute to meeting housing need 
and contributing to the public purse in the form of Council Tax and New 
Homes Bonus.

This site has been derelict for a long time, and causes obvious visual harm 
and damage to the environment of its surrounding area. Acquiring the site for 
development will contribute to the economic, social and environmental well-
being of the local area, by removing an unattractive area of vacant land and 
provide a cleared site for high quality new homes.

The Council’s Core Strategy planning document contains a target of 460 
homes per annum to be delivered, including 204 affordable homes, and for 
80% of new housing to be delivered on brownfield land. Delivery of new 
homes on this site will contribute to meeting those targets in a sustainable 
manner, through the re-use of brownfield land, reducing the pressure on other 
types of land in the borough.

The development of high quality new homes will also contribute towards 
strengthening the market for housing in this location, attracting people to live 
in the area.

The redevelopment of the site will make a number of social, economic and 
environmental improvements to the local area in that new homes in a 
redeveloped site would contribute to meeting housing need, improve energy 
efficiency and reduce fuel poverty through the use of modern construction 
materials, help to reduce crime and anti-social behaviour through passive 
surveillance from the new residents, repair the street frontage so that well-
designed, high quality homes present themselves to the street, provide off-
street parking and private gardens and generally contribute to the continued 
attractiveness of the local area. 

Once acquired, the Council will enable development of the site for housing. 
The specific vehicle for delivering this redevelopment has not yet been 
finalised, but will involve either disposing of the site to a residential developer 
or exploring a joint venture between the Council and a developer. Any venture 
or disposal will be undertaken according to a legally binding development 
agreement to secure a prompt build-out of the site. The Council remains open 
to all options, including a joint venture between it and the current site owner, 
or private development by the current owner, and hopes that the latter party 



3.6

3.7

will participate in discussions. 

Section 226(1)(a) of the Town and Country Planning Act 1990 enables  local 
authorities to acquire land compulsorily in their area in order to facilitate the 
carrying out of development, redevelopment or improvement on or in relation 
to the property to be acquired or it is required to achieve the interests of 
proper planning. Use of these powers must contribute to the promotion or 
improvement of any one or more of the economic, social or environmental 
well-being of their area.

Officers from Strategic Housing have attempted to contact the current owner 
without success. There is no other viable course of action that would remedy 
the situation available to this Council at this time.

Key Points for Consideration

4.

4.1

4.2

4.3

4.4

The site is owned by a residential developer, who has so far been unwilling to 
commit to developing the site by entering into a section 106 legal agreement 
to provide the planning obligations considered to be necessary in order to 
grant planning permission. The requirement for these obligations was 
recognised by the Planning Inspector in his appeal decision (Ref: 
APP/P4225/A/13/2208152) dated 1 April 2014, in respect of the owner’s first 
planning application for the site (Ref: 12/55788/FUL):

“Having regard to policies H/6 and H/7 of the UDP and the Provision of 
Recreational Open Spaces in New Housing and the Affordable Housing 
Supplementary Planning Documents I am satisfied that arrangements to 
provide/improve affordable housing and recreational open space are 
necessary to make the proposed development acceptable in planning terms.”

This appeal was dismissed, although the inspector did not accept some of the 
Council’s reasons for refusal, concerning overlooking and layout issues. The 
owner resubmitted a fresh planning application (ref: 16/01279/FUL) in 
December 2016, which is considered to be acceptable in planning terms. 
Planning permission cannot be issued as the owner refuses to sign a legal 
agreement under section 106 of the Town and Country Planning Act 1990, to 
provide the necessary planning obligations.

The situation therefore appears to be at a standstill. Officers from Strategic 
Housing have attempted to contact the owner in order to broker a possible 
resolution and explore how the site may be developed, with all options open, 
but he has not responded to invitations to discuss these matters. 

CPO powers exist specifically so that local authorities can intervene where 
there is a clear case in the public interest to see sites such as this returned to 
attractive, productive use where there are no other enabling powers available. 
Without intervention from the Council to acquire the site and facilitate 
development, it appears to be unlikely that the current owner is willing to 
develop the site. 



4.5

4.6

4.7

4.8

4.9

4.10

4.11

4.12

The latest published draft of the Greater Manchester Spatial Framework 
(GMSF) identifies an average annual requirement of 775 homes to be 
delivered in Rochdale between 2015 and 2035. The current Core Strategy 
target is 460. Recent delivery has varied, but is some way short of the higher 
figure set out in the draft GMSF. This figure may alter in the forthcoming next 
draft of the GMSF, but the crucial point is that a significant increase in 
housebuilding is calculated to be necessary to meet the growing need for 
housing not only in Rochdale but across Greater Manchester. 

There is an obvious sustainability benefit to minimising the need to build on 
greenfield and Green Belt land, which the GMSF hopes to balance; therefore 
making the most of the available brownfield land supply is of critical 
importance in delivering the strategy set out in the GMSF and Rochdale’s 
Local Plan strategy.

Although there is no specific evidence, the land owner may be ‘land-banking’ 
the site until such time as economic factors provide a more lucrative positon 
for development of the site. Redevelopment of the site is clearly in the public 
interest, but the owner appears to frustrate the Council’s efforts to improve the 
social, economic and environmental condition of the area.

Land-banking is one of the most significant barriers to delivering the homes 
needed to be close the gap between need and delivery, as identified in the 
Lyons Housing Review (see Appendix 4, p68), a substantial policy report on 
the issues facing the housing market prepared for the Labour Party in 2015 by 
academic, public policy, local authority and industry experts (See Appendix 4). 

The proposals put forward by the government  in the Housing White Paper 
(2017) provides  guidance to encourage local authorities to intervene more 
pro-actively by using Compulsory Purchase Order powers on stalled sites in 
order to promote development (see Appendix 5 – Fixing the Broken Housing 
Market, Chapter 2, paragraphs 2.39 to 2.46). The Council’s pro-active position 
on this is to proceed with using CPO powers in such a way as to accelerate 
clearly stalled sites such as this one, taking up the challenge set down by the 
government for local authorities to intervene positively in order to deliver more 
housing. 

Given the above points, stalled sites which fall into land banking represent an 
unacceptable risk to delivery. 

This Council already operates a successful Empty Property programme, which 
has brought back over 2,000 empty homes back into use since 2012. The use 
of CPO powers to bring stalled and land banked sites back into active use is 
another vital part of the regeneration toolkit, in order to improve the economic, 
social and environmental condition of the borough using the finite amount of 
available brownfield land in sustainable locations. 

The Council remains open to negotiation on a voluntary sale, even if a CPO is 
progressed at the same time, and the Council is hopeful that an agreement 
can be made without the need to confirm a CPO. However, it is considered by 
officers that committee authorising the making of this CPO is necessary in 



4.13

4.14

order to retain all options available to the Council within the legislative 
framework to see the site developed in a timely fashion.

Alternatives Considered

Continue to wait for the land owner to either complete the section 106 
agreement which would enable planning consent to be given or submit a 
revised scheme. 

This is not considered to be likely to lead to development in the short to 
medium term, therefore CPO resolution is sought, to expedite the site’s re-
use. 

Costs and Budget Summary

5. Should this property be purchased by negotiation in advance of the CPO there 
are sufficient funds within the capital allocation for the CPO.  The final value of 
the property will be established in negotiations between the Council's 
professional property services and those of the land owner.

Risk and Policy Implications

6.

6.1

6.2

6.3

6.4

The wide power in section 226(1)(a) is subject to the restriction under section 
226(1A). This provides that the acquiring authority must not exercise the 
CPO power unless they think that the proposed development, redevelopment 
or improvement is likely to contribute to achieving the promotion or 
improvement of the economic, social or environmental well- being of the area 
for which the acquiring authority has administrative responsibility. 

The benefit to be derived from exercising the power is not restricted to the 
area subject to the compulsory purchase order, as the concept is applied to 
the wellbeing of the whole (or any part) of the acquiring authority’s area.

Compulsory purchase of land and properties may be justified as a last resort 
in situations where there appears to be no other prospect of a suitable 
property being brought back into residential use. As discussed in paragraphs 
3.7 and 4.3, attempts have been made to try and encourage the land owner 
to bring the property back into use but the land owner has failed to respond.

The acquiring authority (the Council) must have a clear and compelling case 
to justify its proposals for the compulsory acquisition of land and show that it 
is in the public interest. It will need to defend such proposals at any Public 
Local Inquiry.

As part of the CPO process, objections to the making of the Order can be 
submitted to the relevant Secretary of State.  If no objections are made and 
the Secretary of State is satisfied that the proper procedure for serving and 
publishing notices has been observed the case for the Order will be 
considered on its merits and the Secretary of State may confirm, modify or 
reject the CPO without the need for a hearing. The Secretary of State has to 
be able to take a balanced view between the intentions of the acquiring 



authority and the concerns of those whose interest in the land it is proposed 
to acquire compulsorily.

If objections to the Order are received and not withdrawn, the Secretary of 
State will arrange for either a Public Local Inquiry to be held or, if the 
objectors agree, objections could be considered through the Written 
Representations Procedure that allows objections to the CPO to be 
considered in writing and is therefore less adversarial that a Public Inquiry.

If the matter proceeds to Public Local Inquiry or the Written Representations 
Procedure it follows that the decision of the Secretary of State whether to 
confirm, modify or reject the Order will be delayed, usually for a period of 
approximately 6 months.

Following confirmation of the Order its validity can be challenged in 
proceedings in the High Court within 6 weeks following the first newspaper 
publication of the notice of confirmation of the CPO but only on the grounds 
that the Council is not empowered to make CPO or that the Council has 
failed to follow a regulation under the Act. If a challenge to the High Court is 
successful the High Court may quash the CPO or any part of it.

It is acknowledged that the compulsory acquisition of the site will amount to 
an interference with the human rights of the land owner and the Council 
could be challenged under the provisions of the Human Rights Act 1998. 
However that interference will be justified if it is in accordance with the law. 
The land owner will receive compensation for the loss of their property at 
market value.  However it is the officer’s opinion that the use of the legislation 
is legitimate and therefore taking into account all the relevant background 
information and the circumstances of the case, believes that it provides a 
legitimate defence (see Appendix 2)

6.5

6.6

6.7

6.8

Consultation

7. The property owner is aware that the council is minded to pursue compulsory 
purchase.

Background Papers Place of Inspection

8. none

For Further Information Contact: Robert Scott 
Robert.Scott@Rochdale.Gov.UK


